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MEMORANDUM
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Congress determined, in its consdered judgment, that the military services should trandfer

ownership of their utility sysemsto privateinterests. Asisnot infrequently thecase, trave istortuousover

Congress' legiddive pathways to theintended destinetion. This case presentsachdlengeto asolicitation

for bids to privatize the utility digtribution sysems owned by the United Stetes Army a Fort George G.

Meade, Maryland.

l. INTRODUCTION



Hantiff, Batimore Gasand Electric Company (“BG& E”), isaregulateedf intervenor theMaryland
Public Service Commission (“the PSC”)(together hereingfter, “plaintiffs’). Plantiffs maintain this action
pursuant to the Adminigtrative Dispute Resolution Act of 1996, Pub.L. No. 104-320, § 12, 110 Sta.
3870, 3874-76 (1996), codified in part at 28 U.S.C. § 1491(b) (“ADRA”).X They contend that the
Department of Defense acted illegally when it issued the bid solicitation referred to by the partiesas RFP
No. DACA31-00-R-0026 (“the Solicitation™)? because: (1) the Sdlicitation does not specify thet the PSC
will have jurisdiction over the successful bidder that becomes the new owner of the Fort Meede utility

digribution sysem, and (2) the Salicitation does not require thet abidder hold franchiserights and autility

The ADRA provides as follows in pertinent part:

(b)(2) Both the Unite[d] States Court of Federd Claims and the district courts of the
United States shdl have jurisdiction to render judgment on an action by an interested
party objecting to a solicitation by a Federa agency for bids or proposasfor a
proposed contract or to a proposed award or the award of a contract or any alleged
violation of statute or regulation in connection with a procurement or a proposed
procurement. Both the United States Court of Federal Claims and the digtrict courts of
the United States shall have jurisdiction to entertain such an action without regard to
whether suit isingtituted before or after the contract is awarded.

(2) To aford relief in such an action, the courts may award any reief that the court
congders proper, including declaratory and injunctive relief except that any monetary
relief shal be limited to bid preparation and proposa costs.

(3) In exercising jurisdiction under this subsection, the courts shal give due regard to
the interests of nationd defense and national security and the need for expeditious
resolution of the action.

(4) In any action under this subsection, the courts shall review the agency's decision
pursuant to the standards set forth in section 706 of title 5.
28 U.S.C. 81491(b).

The Solicitation covers various utility systems at five ingtalations in the Military Digtrict of
Washington. This case concerns only that part of the Solicitation regarding the privatization of natura
gas and dectricity distribution systems a Fort Meade.
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license issued by the PSC. Rlaintiffs saek dedaratory and injunctive rdief prohibiting any contract award
under the Solicitation thet fals to embody the two above requirements.

The defendants are the United States and the Secretary of the Army (hereinafter together “the
Ammy”) and intervenor Enron Federd Solutions, Inc. (“Enron”), a competitor of BG&E in the Uutility
industry, but afirm which is not aregulatee or licensee of the PSC. Defendants contend that the Army hes
acted reasonably to recondle the conflicting statutory and regulatory provisons inherent in the regime
created by Congress as a pat of its command to privaize utility sysems a military inddlations® Now
pending are crossmations for summary judgment.* Theissues have been fully briefed and counsd have
been heard in ord argument. For the reasons explained below, | shdl grant summary judgment to the
defendants and enter an appropriate dedaratory judgment dlowing the Army to proceed.

. PRELIMINARY ISSUES

Initidly, | shell condder severd threshold questions, some of which | raised sua sponte &t ord
argument, and astowhich the parties havefiled supplementa memoranda: (1) whether thecourt hesArtidle
[l jurisdiction over this digoute, and specificaly, whether the parties have sanding to chdlenge the
Sdlicitation and whether the diputeisripe for decison; (2) whether BG& E'scomplant istimely; and (3)

whether, as BG& E argues, | should stay this metter until the Army has conduded its negatigtionswith the

3Utility System” is defined as “any system for the generation and supply of dectric power,
natura gas, . . . upply shdl include digribution. A utility system includes equipment, fixtures,
dructures, and other improvements utilized in connection with the systems described above, as well as
the easements or rights-of-way associated with those systems. . . .” Defense Reform Initiative Directive
No. 49, 81 A.1, Administrative Record (“AR”) Tab 6 (“DRID No. 49").

“BG&.E requested that its motion for preliminary injunction be treated as a motion for summary
judgment.
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interested parties and has avarded a contract pursuant to the Soliditation (on the ground that, if BG&E is
awarded the contract to purchase the Fort Meede utility didribution system, itsdaims, aswdl| asthose of
the PSC, will be moat).

A. Artidelll Juridiction

This court’'s power is limited by the boundaries defined in Artide III of the United States
Condiitution. While Congress can enact laws authorizing didrict courts to exercdise more or less of the
broader grant of Artidlel11 jurisdiction, it cannot confer power uponthiscourt to act outsdeof itsArtide
[11 powers. Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 491 (1983)(“ This Court's
casesfirmly establishthat Congressmay not expand thejurisdiction of thefedera courtsbeyond thebounds
esablished by the Conditution.”). Thus while ADRA purportsto authorizethis court to * render judgment
onanaction. . . objecting to asolicitation. . . for bids” see supra n. 1, | mug first address whether the
current dispute satisfies the requirements of Artidell1.°

1 Sanding

Clealy, thisis acase aigng under “the Laws of the United Sates” U.S. Cond. Art. I11, Sec. 2,

My concern over jurisdictiona issues was not unwarranted. For an excellent synopsis of the
history of judicid review of government procurement decisons and the legd context in which ADRA
was adopted, see the Federa Circuit’ s recent opinion in Impresa Construzioni Geom. Domenico
Garufi v. United States, 238 F.3d 1324,1331-33 (Fed.Cir. 2001). It is worth noting that the
provison which granted jurisdiction to the Digtrict Courts of the United States in 1996 under ADRA (in
contrast to the longstanding and unquestioned jurisdiction of the United States Court of Federal Claims
in such cases) was to sunset as of January 1, 2001, in the absence of further legidative action by
Congress. See Pub.L. No. 104-320, § 12(b). Under a savings provision, because jurisdiction over this
case attached prior to the sunset date, this court’ s jurisdiction to determine the dispute remains intact,
notwithstanding Congressiond inaction. Id. Of course, because the United States Court of Federal
Clamsisnot an Article 11 court, subject matter jurisdiction ordinarily would not arise in bid protest
cases brought in that court. Cf. United States v. Kasler Elec. Co., Inc., 123 F.3d 341, 342 n.2
(6™ Cir. 1997).
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that is ADRA. 28 USC. § 1491(b)(1). Additiondly, however, Article Ill requires a “case or
controversy,” having asits “irredudble conditutiond minimum?” the requirement of ganding.® Bennett v.
Spear, 520 U.S. 154, 162 (1997). The Fourth Circuit applied Supreme Court standing principles in
Burke v. City of Charleston, 139 F.3d 401, 405 (4" Cir. 1998), Saing that:

[Standing requires (1) thet the plaintiff persondly has suffered actud or threstened injury

thet is concrete and particularized, not conjecturd or hypotheticd; (2) thet theinjury fairly

can be traced to the chdlenged action; and (3) that the injury islikely to be redressed by

afavorable decison from the court.

Viewing BG& E sdlegaionsin the light mog favorable to BG& E, these criteriaare stified. As
to thefirg prong of the test for sanding, abidder’ sright to alegdly vaid procurement process conditutes
acognizableinjury suffident to confer sanding to seek “forward looking [dedaratory and injunctive] rdief,”
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 210 (1995). A bidder isnot required to dlege
that it has actudly logt a contract awvard. See Scheduled Airlines Traffic Offices, Inc. v. United
Sates, 87 F.3d 1356, 1358-59 (D.C. Cir. 1996); Winstar Communications, Inc. v. United States,

41 Fed. Cl. 748, 756 (Fed. Cl. 1998).

BG&E dlegesthat it will be deprived of acompitive advantage to which it is lanfully enitied if

*The Supreme Court has famoudy stated:
Over the years, our cases have established that the irreducible congtitutional
minimum of stlanding contains three dements. Firdt, the plaintiff must have suffered an
“injury in fact”--an invason of alegdly protected interest which is (8) concrete and
particularized . . . and (b) actua or imminent, not conjecturd or hypotheticdl. . . .
Second, there must be a causal connection between the injury and the conduct
complained of--the injury hasto be fairly . . . trace{able] to the chalenged action of the
defendant, and not . . . th[€] result [of] the independent action of some third party not
before the court. Third, it must be likely, as opposed to merdly speculative, that the
injury will be redressed by a favorable decison.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)(citations and interna quotations
omitted).
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this court dedines to compd the Army “to cancd or amend the solidatation in accordance with federd
datutes, regulaions and directives” Complaint 1167, 76, 79. The gravamen of BG& E sdamisthat the
law compes the Army to require “the contract awardee to possess the requisite service territory and
franchise rights under Maryland law to own, operate and maintain Fort Meade's dectric and ges
digributionsygems” Complaint 66. Weresuch regtrictionsto beadded to the Solicitation, BG& E would
enjoy acompditive advantage because it is the only entity to possess such territory and franchise rights
Whether another entity would be ableto secure such rightsin time to submit asuccessful bid (or to perform
pursuant to asuccesstul bid) is, at best, an open question. Thus, BG& E dlegesthat the Soliaitation denies
it a competitive advantage because it fails to comply with federd law. This dleged injury is*“actud or
imminent, not conjecturd or hypotheticd.” Adarand, 515 U.S. a 211. It thus satidfiesthefirg prong of
the test for standing.

The sscond requirement of sanding, that “theinjury fairly can betraced to the chalenged action,”
Burke, 139F.3da 405, isdearly stidfied. Thechdlenged actionisthe Army’ swording of the Solicitation
(grounded in its condruction of the underlying Satutory provisons), which BG& E dleges dgprivesit of a
compeitive advantage to which it islegdly entitted. Thus, the injury, the denid of competitive advantage,
is caused directly by the challenged action.

Smilaly, thethird requirement for ganding, “thet theinjury islikdy to beredressed by afavoradle
decgonfromthe court,” id., is sdidfied. Were this court to grant BG& E the rdief it requedts it would
prohibit the Army from procesding with any potentia transaction pursuant to the Solicitation or, perhgps,
order the Army to amend the Solicitation to require thet any “contract avardee . . . possessthe requiste

sarvice taritory and franchise rights under Maryland law to own, operate and maintain Fort Meade's
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dectric and gasdigribution sysems” If the Soliaitation weremodified, BG& E would regainitscompetitive
advantage. Thus, | am satidfied that BG& E has Artide 111 standing to bring this suit.”

The sameis nat true for plantiff intervenor Office of Peoples Counsd. The Office of People's
Counsd dleges only thet it fears that utility rates for resdentid consumers will increase, and ety will
decreass, if anonregulated utility winsthe privatization contract for the Fort Meede digribution sysems
Thisinterest isentirdy too speculativeto stidy theinjury-infact requirement for Artide 111 danding. See
Burke, 139 F.3d & 406-07. Arg, it assumesthat anonregul ated entity will win the competitivebid (which

might nat hgppen). Then, it assumes that that entity will not comply with date law and regulations

| am dso stified that BG& E qudifies as an “interested party” for purposes of bringing a pre-
award bid protest pursuant to ADRA. The term “interested party” is not defined inthe ADRA, but it
has been interpreted in two ways by courts hearing ADRA clams. Some courts have relied upon the
definition supplied in the Competition in Contracting Act, 31 U.S.C. § 3551(2), gpplicable to GAO bid
protests. “an actua or prospective bidder or offeror whose direct economic interest would be affected
by the award of the contract or by failure to award the contract.” See Myers Invest. & Sec. Servs.,
Inc. v. United States, 47 Fed. Cl. 605, 612-13 (2000); Redland Genstar, Inc. v. United
States, 39 Fed. Cl. 220, 230 n.5 (1997). BG& E submitted a bid in response to the Solicitation. As
the sole utility possessing franchise rights in the area of Fort Meade, it clearly has the capacity to be a
serious contender for the contract. Clearly, then, BG& E qudifies as an interested party under this
definition.

Other courts have interpreted the term “interested party” under ADRA to be any party that
would have standing to challenge agency action under the Adminidirative Procedures Act. E.g.,
American Fed. of Gov't Employees, Local 2119 v. Cohen, 171 F.3d 460, 473-75 (7™ Cir.
1999); AFL-CIO v. United States, 46 Fed. Cl. 586, 595 (2000); ATA Defense Indus. v. United
States, 38 Fed. Cl. 489, 494 (1997). But see I mpresa Construzioni Geom. Domenico Gar ufi
v. United States, 238 F.3d 1324, 1334 (Fed.Cir. 2001)(noting but not deciding issue). The APA
authorizes suit by a party “‘ suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of the rdlevant statute,’ 5 U.S.C. § 702, so long as no
gtatute precludes such rdlief or the action is not one committed by law to agency discretion, 5U.S.C. §
702(a).” Abbott Laboratoriesv. Gardner, 387 U.S. 136, 140 (1967), overruled on other
grounds by Califano v. Sanders, 430 U.S. 99 (1977). As aparty dleging injury by the Army’s
action inissuing afind Solicitation, BG& E dearly aso qudifies to bring suit under this broader
gandard. Thus, | conclude BG& E isan “interested party” under ADRA.

-7-



concerning sefety and adequacy of utilities ddivery. The Soliatation Sates explicitly thet the contract
awardee mus comply with dl gate and locd hedlth, sfety and environmentd laws induding utilitieslaws
and regulaions Thus, the Office of People sCounsd’ sassumption would requirethat theawvardeeviolae
theterms of its contrect.

Under the drcumgtances here, the legitimate concern of the Office of People s Counsd, ensuring
the protection of resdentid cusomers from unreasonable rate increases, isa harm that istoo Seculdive
to conditute injury-infact. 1d. The Fort Meade privatization will not affect thededtric grid. The Army will
continue to purchasethe commodity of dectridty through the same contract it hashed; only theentity which
owns and mantainsthe ddivery infrasructurewill change Thus, no mgor customer will be removed from
the regiond grid and no argument has been raisad to explain how changing control over the Fort Meade
ddivery infrasructure could possibly affect neghboring resdentid rate payers. Accordingly, the*harms’
for which the Office of People s Counsd saeksredressin thislitigation are not “actud or imminent,” they
are"conjecturd or hypatheticd,” Adarand, 115 U.S. a 209, and thusfail to stify thefirgt prong of the
ganding requirement. Thus the Officeof People sCounsd lacksstanding and shall bedismissed fromthis

action.®

8n my view, the issue of whether the PSC has statutory or congtitutional standing to contest the
Solicitation in this court is a thorny question which | do not decide here. The PSC's standing is highly
doubtful. More likely than nat, it seems, the PSC is not an “interested party” under even an expansve
condruction of that term asit isused in ADRA and seemingly, it must otherwise await the concluson of
the Army’ s negatiations with the potentia bidders (and, more importantly, find some other satutory
source for itsright to suein federd court) beforeits“cams’ are sufficiently concretized (let done
“cognizable’) to afford it sanding. As BG& E clearly has standing, however, and as BG& E’ sinterests
arewholly congruent with those of the PSC under the circumstances of this case, dl of the issues
necessary and appropriate to a decison here are properly before me. But cf. infra n. 24.
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2. Ripeness

The parties agree that this action is ripe for judicid decison. Although, a ord argumernt, |
expressed doubt about this, | now concur. Because, as discussed above, BG& E's dam presents one
invalving “immediate injury” so asto satisfy Artide |11 ganding requirements, to pargphrase the Supreme
Court, “[t]he questionof . . . ripeness. . . need not detain [me] long.” Duke Power Co. v. Carolina
Env. Study Group, 438 U.S. 59, 81 (1978). “For acase or controversy to beripeforjudicd
review, it mug involve' an adminidraive decison [that] hasbeen formdized anditseffectsfdt inaconcrete
way by the chdlenging paties’” Arch Mineral Corp. v. Babbitt, 104 F.3d 660, 665 (4th Cir.
1997)(quoting Charter Fed. Sav. Bankv. Office of Thrift Supervision, 976 F.2d 203, 208 (4"
Cir. 1992). Moregenerdly, alack of ripenessoccursonly if thesysemicinterest in postponing adjudication
duetoalack of fitnessof theissuesfor judidd determination, outweighsthe hardship onthe partiescreated
by the postponement. Abbott Laboratoriesv. Gardner, 387 U.S. 136, 149 (1967), overruled on
other grounds by Califano v. Sanders, 430 U.S. 99 (1977). To assess the systemic interest in
postponing judidd review of agency adtion and to determine whether the agency action isfit for judica
decison, courts condder (1) whether the issue is purdy legd or suffidently developed factudly to dlow
for ajudidd deddon; (2) whether the decison is find; and (3) whether the agency would benefit from
defaring review until the agency’ s palides are cryddlized and the question arisesin more concrete form.
Id.

Inthe present case, asto thefirsg Gar dner factor, thefactud record isthoroughly deve oped and
thereis no maenid factud disoute. The matter for deason is purdy aquestion of lawv: whether the Army

reasonably interpreted federd and date Satutory law (and whether it correctly interpreted certain
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beckground issues of conditutiond law) in its formulation of the Soliatation. Asto the second Gar dner
factor, it is dear that the Sdliataion isin find form, and it isthisform which BG& E dleges causssinjury.
Congress soedificdly intended find soliditations to be reviewable prior to an award of the contract. 28
U.S.C. 8§ 1491(b)(2); see supra n. 1. FAndly, asto the third Gardner factor, the agency would not
bendfit by a deferrd of judidd review. The Army’s pogtion as to wha the utility privetization and
procurement laws require has fully “aryddlized,” and it is requedting a prompt judicdd decison about the
correctness of its pogtion. Indeed, the Army contends that it would be harmed by a postponement of a
decison on this issue, because its ahility to privatize its utilities sysems, as Congress has mandated, is
severdy hampered by the legd uncertainty occasioned by this litigation. This andys's shows that any
sydemicinterest in postponing adjudication is nonexisent.

Even if one were to condude that the Gar dner factors militated in favor of dedining to exerdse
juridiction & thistime, they dearly do not outwegh the condderable hardship the postponement would
impose on the paties. BG&E plausbly damed in its prdiminary injunction papers thet it would be
irreparably harmed by dlowing the Sdlidtation to go foward in its dlegedly illegd form. As explaned
above, | agreethat if BG& E'slegd interpretation of the conflicting provisons is correct, the Solicitation
deprivesBG& E of itslegaly guarantesd competitive advantagein bidding to assume ownership of the Fort
Meade utility sysems. The Army would be harmed by a postponement of adjudication because its
negatiations with offerors are hampered by legd uncertainty about the governing law, and because it faces
the prospect of prolonged litigation and further dday in privatizing its utilities Undersandably, the Army
skslegd daificaion now. Thus | find this matter isripefor review.

B. Timdines
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The Ammy arguesthat BG& E sdam is untimdy and should bedismissed. The Army arguesthat
BG& E was required to file this suit protesting the Solicitation prior to the dosing date for proposds, viz.,
Apil 27, 2000. BG&E did nat file suit until August 28, 2000, decting fird to exhaud dl avaladle
adminidraive remedies | rgect the Army’s argument for the following reesons

The Government Accounting Office (*GAQ”), the adminidrative agency charged with hearing bid
protests, has adopted oecific rulesthat addressthetimeiness of aprotest. 4 C.F.R. § 21.2(8)(1)(2000).
These rules specify that a“[p]rotest based upon dleged improprietiesin asolidtation which are goparent
prior to . .. recaipt of initid proposalsshdl befiled prior to. . . thetime st for recaipt of initid proposds”
Id. Severd decisons of the Court of Federa Clams have rdied upon this GAO rule for guidance in
dedding whether a pre-awvard protest action was timely. See Allied Technology Group, Inc. v.
United States, 39 Fed. Cl. 125, 146 (1997), aff’d, 173 F.3d 435 (Fed.Cir. 1998)(table); CC
Distributors, Inc. v. United Sates, 38 Fed. Cl. 771, 775-76 (1997); Cubic Defense Sys., Inc. v.
United States, 45 Fed. Cl. 239 (1999), appeal dismissed, 230 F.3d 1375 (Fed.Cir. 1999).
However, the Court of Federd Clams has condstently used the GAO timdiness regulations as advisory
only, e.g., Aerolease Long Beach v. United Sates, 31 Fed. Cl. 342, 358 (1994), aff’ d, 39 F.3d
1198 (Fed.Cir. 1994), and it hasdedined to follow GAO time limitationswhen to do sowas “unsuiteble”
Cubic Defense Sys., 45 Fed. Cl. at 252. See also Test Sys. Assoc., Inc. B-256813.5, 94-2 CPD
1153, 1994 U.S. Comp. Gen. LEXIS 838 (Oct. 14, 1994)(in this advisory opinion, the GAO ruled on
Issues that would be time-barred if rased inaGAO protest, but they werenot time-barred in federa court
under ADRA).

Therationdefor the GAO pre-award bid protest ruleisthat it would be unfair to dlow an offeror
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to submit aproposd and then, when not selected for award, complain thet the provisonsof the solicitation
were defective. Thus ADRA complaints have been dismissed as untimdy when the plantiff rased no
protest in any forum prior to the dosng datefor bids. CC Distributors, 38 Fed. Cl. a 782; see also
Aerolease, 31 Fed. Cl. at 358.

In the present case, BG&E has diligently pursued its objections to the Army’s soliatations for
privatization of Fort Meade s utility systems during the entire procurement process. In May 1999, after
Issuance of the draft verson of the previous privati zation solidtation, BG& E formdly communicated to the
Army its objections to various provisons of the soliditation. Thereafter, between August and December
1999, BG&. E redtated its pogtion on three separate occasons, in responseto the Army’ sissuance of the
find vergon of the previous solidtation and itsamendments. In January 2000, BG& E filed atimedy agency-
levd protest with the Army.

InMarch 2000, the Army cancded the previous solicitation and issued the current Solicitation. The
Sdlicitation did not correct dl of the defects identified by BG&E, 0 in April 2000, &fter restating its
objection to the Army, BG& E filed atimdy agency-levd protest. In May 2000, after the Army indicated
its intent to deny the agency protest, BG& E filed atimey protest with the GAO. On August 2, 2000, the
GAOQ denied the protest and on August 24, 2000, it published apublic verson of itsdecigon. On August
28, 2000, BG& E filed itscomplaint in this court. | condude thet it would nat be unfair to dlow BG& E to
pursue this ADRA protest action because it has condgtently raised its objectionsto the Solicitation and it
did not wait until after bids were closed.

The Army arguesthat ADRA should beread to requirethet afederd court complaint must befiled

prior to thedodgng of bids, even if the plantiff is smultaneoudy pursuing agency-leved and GAO protests
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However, federd regulaions speafy thet the GAO “will dismiss any protes where the matter involved is
the subject of litigation beforeacourt of competent jurisdiction. .. .” 4 C.F.R. §21.11(b)(2000).° Clealy,
ADRA did nat intend Smultaneous proteststo proceed intwo fora. Thus | find thet BG& E ssuit istimely.

C. Reguest for a Stay Pending the Award of the Contract

BG&E argues that | should stay these proceedings pending the Army’ s contract award, but |
disagree. Although, undoubtedly, a court possesses inherent power to issue a day, it must not use this
power to drcumvent the dear intent of Congress to enadle particular proceedings to be litigated. See
MosesH. ConeMem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 22-23 (1983). Here, Congress
dearly intended to aford judiad review of bid protests “without regard to whether st isindituted before
or after the contract isawarded.” 28 U.S.C. § 1491(b)(2).

Even had Congress nat expressed a policy of adjudicating bid protests pre-award, BG&E has
faled to demondrate a dear case of hardship or inequity outweghing the potentid harm to others, asis
required to justify a stay. See Williford v. Armstrong World Indus., 715 F.2d 124, 127 (4" Cir.
1983). Theonly interest that BG& E dleges avoiding further unnecessary litigation expensesand achieving
judidd economy by avaiding a potentidly unnecessary judidd ruling, fdls far short of a“dear case of
herdship or inequity.” Id. At thispaint, briefing on the summary judgment maotionsiscomplete, and dl thet
remansis my decson. Thus, the partieswill not incur further litigation expensesin this court.

BG&E, dter an extended colloquy with the court in ord argument, now assartsthat it iswilling to

These regulations also specify that afedera court can stay its proceedings on a protest and
request the GAO to issue an advisory opinion. 4 C.F.R. § 21.11(b)(2000). That is precisdy what the
Federa Court of Claims did in the cases cited by the Army. Id. TEAC America Corp. Inc., Comp.
Gen B-259831, 95-1 CPD 9273, 1995 U.S. Comp. Gen. LEXIS 404 (May 3, 1995); Test Sys.
Assoc., B-256813.5, 94-2 CPD 153, 1994 U.S. Comp. Gen. LEX1S 838 (Oct. 14, 1994).
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bear the risk of logng its competitive advantage in the bidding process and wishes to wait until after a
contract award to pressitslegd dams, but | am not indined to place great weight on thisargument. It flies
in the face of BG& E's assations of irreparale harm in its preiminary injunction pgpers. In any evart,
equitable arguments do not favor BG& E. Moreover, its Sanding to bring this chdlenge dependsiin large
part upon the fact that the harm it suffers when bidding on the current Salicitation is*“actud or imminent.”
Once the bidding process is complete and the contract is awarded, BG& E's dam of competitive
disadvantage would be moot. This bags for ganding would eveporate.

On the other Sde of the bdance, in congdering an gpplication for Say, is whether “even afar
posshility [exids thet thedtay . . . will work damage” Landis v. North American Co., 299 U.S, 248,
254-55 (1936), to the Army or Enron. As explained above in the discussion of ripeness, the Army faces
condderable potentid damege from dday in daifying the lawv governing the Soliatation. In addition, &
worg, if Enron were to be awarded the contract, it could proceed with the work necessary to carry out
its terms, only to be enjoined by a court’s decison that the Solidtation wasiillegd, and that BG& E was
entitled to asole source contract for the utility privatization a Fort Meade. Thus, thereismorethan “even
afar posshility” of haomtothepartiesopposngtheday. Seeid. Accordingly, BG& E srequest for aday
iSdenied.

[l. STANDARD OF REVIEW

The principd question presented in this case is whether the Solicitation embodies a proper

interpretation of two conflicting federd dautes and thar implementing regulaions, one regarding the

procedures for the privatization of utilities on military indalations and the other regarding the military’s
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purchase of dedtricity.*® The ADRA providesthat federd courtsreviewing bid protest dams* shdl review
the agency’s [bid] decison pursuant to the Sandards set forth in [the Adminidrative Procedure Act
(“APA”)] Section 706 of title5.” 28 U.S.C. §1491(b)(4). In pertinent part, the APA requiresacourt to
“hdd unlawful and st asde agency action, findings, and condudons found to be- (A) ahitrary,
cgpricious, anabuse of discretion, or otherwise not in accordance with law; . . . (C) in excess of gatutory
jurisdiction, authority, or limitations or short of atutory right . .. .” 5 U.SC. § 706. Under these
dandards, agency action warrants deference. Chevron, USA, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842-45 (1984).

BG&E urges me to review the Army’s attions in isuing the Sdlidtation de novo, arguing thet
Chevron deference does not goply to an agency's interpretation of a datute when the daute
unambiguoudy expresses Congressond intent, see Edel man v. Lynchburg College, 228 F.3d 503,
507-09 (4th Cir. 2000), or when an agency hasnot been entrusted to adminigter the Satutein questionand
the court possesses as much expeartisein interpreting it asthe agency itsdf. See id. | rgect thisgpproach,
however, because where, as here, the Satute in question does not unambiguoudy “address the precise
quegiona issug” Chevron, USA, Inc., 467 U.S. at 843, then Chevron directsthat “the question for
the court iswhether theagency’ sanswer isbased on apermissible condruction of thedatute [it isentrusted
toadminiger].” 1d.“In such acase, acourt may not subdituteits own congtruction of agtatutory provison

for a reasonable interpretation made by the adminigrator of an agency.” Id. a 844. See generally

Als0 a issuein this case are three questions of federal congtitutiona law: (1) whether Fort
Meade is afedera enclave and, as such, is beyond the reach of PSC' s regulatory jurisdiction; (2)
whether the federd government has waived its sovereign immunity so asto render Fort Meade subject
to PSC' sregulatory jurisdiction; and (3) whether PSC’ s potential regulatory jurisdiction over Fort
Meade is preempted by federa law. See infra pp. 37-48.
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Whitman v. American Trucking Asso.,  U.S., Nos. 99-1257 and 99-1426, Sip Op. a 20-21
(February 27, 2001); Lopez v. Davis, __U.S. __, 121 S.Ct. 714, 722-23 (2001).
Atisseinthiscaseistheinterplay of a gatute which mandates the privatization of utility sysems
on United States military ingdlations, 10 U.S.C. 82688, on the one hand, and the gatutory provison
concaning themilitary’ sacquigtion of dectricity, the Department of Defense Appropriations Act of 1988,
Pub.L. 100-202 § 8093, 101 Stat.1329 (1987) (“§ 8093"), on the other hand, as informed by agency
regulaions implementing these datutes. See 48 C.F.R. § 41(2000); Defense Reform Initigtive Directive
No. 49, Adminigrative Record (“*AR”) Tab 6 (“DRID No. 49°). Asthe adle atorneys representing the
partiesinthisaction have amply demondrated, two (or more) interpretationsof these potentidly conflicting
datutory provisons are plausble and reasonable, thus, indisputably, genuine ambiguity exids See
Herman v. Local 305, National Post Office Mail Handlers, 214 F.3d 475, 479 (4"Cir. 2000).
Manifedly, these gatutes concern the sdle and procurement of military property and sarvices, which are
matters entrusted to the Army’ sadminidration. Thus, the Army’ sinterpretation of these datutesis entitled
to Chevron deference. Accordingly, “thequestion for [thig] court iswhether theagency’ sanswer isbased
on a permissble congruction [and recondliation] of the statutdg.” Chevron, 467 U.S. a 8431
Moreover, it isimportant to note that while the underlying GAO opinion denying BG&E s hid
protest isnat contralling authority in thiscourt’ sreview of the Army’ sinterpretation of the subject Satutes,
the fact that the GAO vdidated the Army’ s pogition is persuasive authority supporting thet pogtion. See

American Maritime Officers Serv. v. STC Submarine Sys., Inc., 949 F.2d 121, 126 n.6 (4"Cir.

110Of course, while agency action is entitled to a presumption of regularity, that presumption
does not shidd it from “athorough, probing, in-depth review.” Citizens to Preserve Overton
Park, Inc. v. Volpe, 401 U.S. 402, 415 (1971).
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1991)(“We do give somelimited deferenceto theinterpretations of the Cargo Preference Act by theNavy
and the GAOwhen paticipating in procurement activity.”)(citing M. Seinthal & Co. v. Seamans, 455
F.2d 1289, 1304 (D.C.Cir. 1971)); accord Rapides Regional Med. Ctr. v. Dep’'t of Veterans
Affairs, 974 F.2d 565, 572 n.16 (5"Cir. 1992)(“When actions of procurement officids have been
expredy vaidaed by consdered decison of the GAO . . . the court should be extremdy rductant to
overturn such decisons”)(quoting Kinnett Dairies, Inc. v. J. C. Farrow, 580 F.2d 1260, 1272 (5"
Cir. 1978)), cert. denied, 508 U.S. 939 (1993); Seamans, 455 F.2d a 1298-99, 1304 (“A court's
rluctanceto interferewith the executive procurement process should be espedidly strong where, ashere,
the [GAQ] made a determination upholding the procurement officas on the maits’).
IV.  THE ADMINISTRATIVE PROCEEDINGS

A deailed account of the adminidretive procsedings will help put this dispute in its proper legd
context. Asdirected by Congress, the Army issued asolidtation requesting proposasfor the privatization
of dectric and naturd gas digribution sarvices a Fort Meade, dong with numerous other military base
utility privatizations. BG& E communicated back and forthwith the Army, getting it to revisethe solicitation
insomerespects, but BG& E was neverthdess nat satisfied with the end resullt. Thereupon, BG& E sought
aformd opinion from the PSC asto whether the PSC would have jurisdiction over aprivate entity which
purchased the Fort Meade dectric digribution sysem. BG&E, the Army and Enron submitted their
repective podtionsin writing. On January 7, 2000, the PSC’s Office of Generd Counsd issued aformal
opinion conduding that it would have authority over any non-federd entity awarded the Army contract to
own, operate and maintain the dectric sysem a Fort Meade. Armed with this opinion, BG& E then

protested the solicitation to the GAO. The Army withdrew the solicitation and issued arevised Solicitation
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on March 28, 2000, the Solicitation a issue here. The GAO subseguently dismissed the BG& E protest
as moot.

The Sdlicitation spedified thet the successful bidder would be required to comply with Sate law,
induding date utilitieslaws, but it did not speaify that the successful bidder would be subject tothe PSC's

jurisdiction.!? BG&E protested the Solicitation to the Army, which

12The Solicitation specifiesin severd sections that the bidder must comply with state law, but it
does not specify whether the sate utilities commission will have jurisdiction:

“Section B.1.1 Purpose. . . The Contractor shall own, operate, and maintain each
UDC System in accordance with relevant and gppropriate state or district public
Service commission operational and maintenance standards, even if the state or
district public service commission has no jurisdiction within the
Installation.” (emphasis added).

“C.1.1 General The purpose of this Contract isto transfer ownership of specified
Nationd Capita Region (NCR) inddlations (Ingdlation) utility distribution and
collection systems (UDC Systems)(except naturd gas ditribution systems) from the
United States Government to one or more non-government entities; to require that the
new owner, through its own financing arrangements, promptly brings the UDC Systems
into compliance with dl relevant and gppropriate standards that apply to non-
government-owned utility distribution and collection systems; to require that the new
owner provide qudity operation and maintenance of the UDC Systems; and to require
that the new owner provide uninterrupted, high qudity digtribution and collection
services of the utilities carried by the UDC Systems.”

“C.3.1 Own, Replace, Upgrade, Repair, Operate and Maintain . . . .These
services shdl be in accordance with al relevant and gppropriate locd, state/didtrict and
federal codes aswell asindustry standards. The Contractor(s) shall be responsible for
compliance when relevant and appropriate local, state/district and federal codes are
changed or new ones are put into effect. . . .”

“C.8.1 General Performance Standards Unless otherwise provided for in this

Contract, the Contractor shall perform its required services in accordance with relevant

and appropriate standard construction, operations, maintenance, management, safety

and other relevant codes and standards, written or otherwise, that gpply to its public
(continued...)
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indicated it would deny it by refusng to postpone the proposa due date. BG&E  then protested the
Sdliatation to the GAO. The GAO issued a written decison on August 24, 2000, denying BG&E's
protest. Matter of Virginia Electric & Power Co.; Baltimore Gas & Electric Co., B-285209;
B-285200.2.1

The GAO dedson summarized BG& E s objectionsto the Sdlidtation asfollows

[T]he soliatation was defective for fallure to acknowledge that privatization of the UDC

sydams here is subject to date law and regulation. BG& E spedificdly assarts thet the
solidtationis defective because it falsto acoount for the fact thet the dates generdly have

12(....continued)
utility service customers (if gpplicable) or genera public customers whose service
characteridtics, ether individualy or collectively, are comparable to the service
characterigtics for the Ingalation(s). The Contractor shall be required to comply with
al rlevant and appropriate loca, state/district and federd codes, regulations or laws,
and changes thereto, as they pertain to the design, ingtdlation, operation, maintenance
and repair of the utility distribution/collection sysems. The Contractor shal comply
with dl relevant and appropriate ordinances, rates, standards, operating policies or
standard operating procedures, as well as modifications thereto, as they are made and
enacted. The Contractor may elect to maintain the UDC System(s) in accordance with
additiona or more stringent standards or specifications than the minimum described
herein. The Contracting Officer reserves the right to periodically request
an unannounced inspection of facilities to assure compliance with
applicable codes and regulations.” [emphasis added]

“C.8.2.1 Electric Standards The dectric digtribution system(s) shdl be operated and
maintained in accordance with the Nationa Electric Safety Code (ANSI-C2)(as
gpplicable), National Electric Code (NEC)(as applicable), Army Regulation (AR) 420-
49, dl rdevant and appropriate sate/didtrict, federd, and locd safety, fire, and
environmenta laws or codes. All meters shdl be maintained according to the
Contractor’ s standard operating procedures, if relevant and appropriate.”

3The Virginia Electric & Power Company (“VEPCQO") protested the Solicitation requirement
that offerors propose on dl utility systems at an ingtdlation and the provison for the award of no more
than one, consolidated contract at each ingtalation. GAO Decison a 11. VEPCO's protest was
consolidated with the BG& E protest at issue here, but the VEPCO issues are not relevant to the
present case.
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authority under the Federd Power Act of 1935, 16 U.S.C. § 824(b)(1)(1994), and the
Naturd Gas Act of 1938, 15 U.S.C. § 717(C)(1994), over intragtate transactions in
dectric energy and naturd gasand that thisauthority isgpplicableto the privetization of the
dectric and naturd gas UDC sysgems a Fort Meade in Maryland. BG& E assartsthat it
is the only entity authorized by Maryland lav and the Public Service Commisson of
Maryland (PSC) to own, operateand maintain eectric and naturd gasdidribution sysems
inthe Fort Meede area. According to BG& E, before any other entity can parform the
utility privetization requirements for dectric and naturd gas didribution sarvices a Fort
Meade, that entity mugt first obtain an dectric franchise and right to operate from the
Maryland date legidature, aswel asrevison by the PSC of itsorder designating BG& E
asthe sole entity respongble for dectric sarvice in the Fort Meade areaand obtain ages
franchise from Anne Arundd County, Maryland, and the consent of locd authoritiesand
the PSC to exercise the gas franchise ™

AR Tab5a 4 (GAO Decison, Aug. 24, 2000)(“GAQO Decigon”).
The GAO's decison conduded, in adetalled and cogently reasoned opinion, “that the protesters
have falled to demondrate thet the [Sdlicitation was defectivein thisregard.” It noted fird thet the
[Solicitation] areedy requires the successul contractor to “comply with dl rdevant and
gppropriatelocd, sate/didtrict and federd codes, regulationsor laws, and changesthereto,
asthey pertain to the design, inddlation, operation, mantenance and repar of the utility

didribution/oollection sysems.  The Contractor shdl comply with dl rdevant and
gopropricte ordinances, rates, dandards, operating policies or dandard operating

procedures, aswd| asmodificaionsthereto, asthey aremade and enacted.” [Solicitation]
GAO Di;;é%a 5.6, Second, the GAO noted that “[the effect of [BG&E'S argument [that the
Soliatationmust require sate and locd gpprovd of the awardees] would bethet the contractsfor dectric
and naturd gas digribution would be awarded on a sole-source basis to the company holding the locd
utility franchise. . . . GAO Decidon a 6. The GAO went on to rgect BG& E's argument because,
“unlessa court rules otherwise, an agency is entitled to view 10 U.S.C.8 2688 as preampting any effort

to limit competition for providing utility digribution services a the military inddlaions to the entities

1“BG& E sletter of protest to the GAO confirms the GAO correctly summarized its objections.
AR Tab 18 at 13-14 (BG&E Protest to GAO).
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currently gpproved by the respective dates” 1d.

The GAO obsarved that “ Section 2688 expredly directsand requiresthat ‘[i]f morethan oneutility
or entity . . . notifiesthe Secretary concerned of an interest in a conveyance . . . the Secretary shall
carry out the conveyance through the use of competitive procedures.’10 U.S.C. §2688(b).”
Id. a 7(emphasis added). The GAO reasoned that when “there[ig a‘ collison dear and acute between
the federd law which requirdls competitive bidding among suppliers and the date lawv which directly
limit]g the extent to which supplierscould compete’ the Sate regulations are preempted. 1d. at 7 (citing
Paul v. United States, 371 U.S. 245, 253 (1963); North Dakota v. United States, 495 U.S. 423,
440 (1990); United States v. Virginia, 139 F.3d 984 (4™ Cir. 1998); Gartrell Constr. Inc. v.
Aubry, 940 F.2d 437 (9" Cir. 1991)). BG& E argued to the GA O that despite thefact that morethan one
utility hed expressed an interegt in the privetization, 8 26838 does not forbid the gpplication of exceptions
under the Compstition in Contracting Act (“CICA”), 10 U.SC. 8§ 2305(@)(1) & (c)(1), which would
pamit the Army toimpose“areguirement for state and local goprova” before the selected contractor can
commencepaforming naturd gasand dectricdigribution services GAODedidona 8. RgectingBG&E's
argument, the GA O cond uded thet while agendes* may impose regtrictions necessary to mest their needs’
pursuart to CICA, “they may nat, unless authorized by Satute, impose redtrictions not based on thar
needs” |d. The GAO ohserved “neither section 2688 nor another federd statute authorizes the use of
noncompetitive procedures or the redtriction on competition- [namey] arequirement for sate and locd
goprova-- which BG& E seekstoimpose” 1d.

The GAO d0 rgected BG& E's argument that the Department of Defense Appropriations Act

of 1988, Pub. L. 100-202, § 8093, 101 Stat. 1329 (1987), mandates the sdlection of BG&E for the

-21-



conveyanceof the Fort Meaded ectric sysem or for theacquigition of dectric digtribution services. Section
8093 daes asfollowsin pertinent part:

None of the funds gppropriated or made availadle by this or any other Act with respect

to any fisca year may be used by any Department, agency, or indrumentdity of the United

States to purchese dectridty in a manner inconddent with State lav governing the

provison of dectric utility sarvice, induding Sate utility commisson rulings and dectric

utility franchisesor sarviceterritoriesestablished pursuant to State Satute, Stateregulation,

or State-gpproved territoria agreements.

Id. The GAO found persuasvethe Department of Defense Generd Counsd’ sopinion, bassd onthe” plain
language’ of § 8093, that the section gpplies only to the purchase of the commodity el ectricity, and not
to the conveyance of an electricity distribution system or the acquisition of electric
distribution services. GAO Decison a 9. Furthermore, in rdiance on the principle that wavers of
soveragn immunity should be narrowly congtrued, the GAO reasoned thet the 8 8093 waiver of sovereign
immunity from Sate utilities regulaions must be“limited to the purchase of the dectric commodity (dectric
power) and does not extend to acquigtion of digtribution or tranamisson sarvices” GAO Decison a 9
(citing United States Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992)).

The GAO a0 rdied on its view tha the legidaive history of § 8093 was dear that “‘[t]his
provison isintended to protect remaning cusomers of [dedtric] utility sysems from the higher rates thet
inevitably would result if a Federd cusomer were dlowed to leave locd utility sysems to obtain retall
dedtric utility service from anonlocd supplier.” Id. (citing S. Rep. No. 235, 100" Cong., 1 Sess, a
70 (1987); see H.R. Conf. Rep. No. 100-498, & 673 (1987)). The GAO found that “the disposa of the
government-owned utility distribution systemn, nat part of thelocd utility’ sservice base, and the subsequent
acquistion of services from that system, does nat gppear to be the harm which Section 8093 seeks to
avoid, thetis, [dectric] utility abandonment by federd cusomers” GAO Decisona 9(citing West River
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Elec. Ass'n, Inc. v. Black HillsPower & Light Co., 918 F.2d 713, 717, 719 (8" Cir. 1990), cert.
denied, 484 U.S. 818 (1987)). Accordingly, the GAO found that there is no conflict between § 8093,
whichappliesto the purchase of the commodity, dectricity, and § 2688, which requires competitioninthe
conveyanceof utility sysemsand the acquigtion of digribution services. Inany event, the GAO noted, “to
theextant thet . . . thereisaconflict, the specific mandate in the subsequently enacted Section 2688 must
preval.” GAO Decison a 10.

The GAO dso rgected BG& E' sargument that DRID No. 49 requiresthe Army to engagein sole
source negatiaions for the privatization. That directive, the GAO wrote,

genardly datesthat “[clompetitive procedureswill be used in conducting the privatization

of utility sysems” and that “[i]f the inddlation resdes in an area sarved by a franchised

and regulaed utility, that franchise holder shal not be consdered the presumptive

conveyee, nor shdl another respongble and responsive utility or entity that expresses

interest be exduded from the competition.” DRID No. 49 §1V. However, DRID No. 49

a0 addsthat “[Jtate law and regulatory policy should be consdered when determining

the form of competition for franchised and regulaied utiliies Where date law and

regulatory policy specificdly prohibits competition, a sole-source negaotiaion may be
pursued after evauating response to the synopses.”

|d. The GAO found reasonable the Army podition “that sate and locd law and regulation do not gpply to
the awvard of acontract for conveyance of an on-base utility distribution systlem under section 2688.” 1d.
Moreover, the GAO reasoned, to the extent that BG&E “maintan[g that the palicy expressed in DRID
No. 49 cdlsfor another, noncompetitive gpproach, in effect a sole source, on account of sate and loca
regulaion, the spedific Satutory mandate in section 2688 for competition mugt preval.” 1d.

OnAugus 28, 2000, BG& E filed suit here seeking ded aratory and injunctiverdief; it dso brought

amoation for a prdiminary injunction. Enron intervened on the defendants Sde and the Public Sarvice
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Commission and the Maryland Office of People's Counsdl intervened on the plaintiff’s Sde The parties
and intervenors agreed to anexpedited briefing schedule on summeary judgment motions, to be consdered
concurrently with the mation for prdiminary injunction.™ | conducted a hearing on December 8, 2000, at
which | requested additiond briefing concerning issues of jurisdiction and ripeness®
V. ANALYSS

Tuming now to condder the merits of this dispute, | am asked to decide whether the Army’s
recondliation of two federd dautes and ther implementing regulaions “is based on a pamissble
condruction of” those gatutes and regulations. Chevron, 467 U.S. a 843. Essentidly, the potentialy
conflicting laws concarn the Army’ s sdle and acquiSition of dectricity didribution services and dectriaity,
and can be summarized as fallows In 1998 the Defense Reform Initiative was enacted by Congress
requiring the privatization of utility sysems on military inddlations usng competitive bidding procedures
10 U.S.C. § 2688. The gaute' simplementing regulaions and 8 8093 require that the Army abide Sate
utilities laws in its acquigtion of dectricity. DRID No. 49; 48 CF.R. 88 41.201(d)&(e). (Thereisno
corresponding atutory or regulatory authority regarding naturd gas, but plantiffs daim that because the
Soliatation specifies that date utilities lav sandards will goply to the operation of the gas didtribution

sydeam, that necessarily impliesthat the PSC may exerdseregulatory jurisdiction over naturd gessystems,

BG4 E has filed amotion to supplement the administrative record. BG& E fails to establish
reasons sufficient to overcome the presumption thet judicid review of adminidrative agency action is
confined to the adminitrative record before that agency when it acted. See Fort Sumter Tours,
Inc. v. Babbitt, 66 F.3d 1324, 1335 (4" Cir. 1995). Accordingly, BG& E'smotion is denied.

5The Army filed a motion to strike portions of BG& E's “Brief Following Ora Argument” on
the grounds that it is redundant and that the court did not request additiona briefing on the merits of the
case. That motion is denied.
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aswdl.)

This case, areview of an agency decison (the issuance of the Salicitation by the Army), hereon
cross motions for summary judgment, concerns the Solicitation issued by the Army to privaize the
digributioninfragructuresfor dectricity and naturd gasa Fort Meade. Plaintiffsassart that any solicitation
must specify thet the utility systems, once privatized, will be subject to the PSC's jurisdiiction as to both
dectricity and naturd ges. Flantiffseffectivey daim, and the GAO gpinion found, GAO Decison a 6, thet
were plantiffsto prevail, BG& E would be entitled to a sole source contract with the Army snce BG&E
isthe only franchisee for gas and dectric for the territory where Fort Meedeis located.r” BG& E and the
PSC sek an order requiring the Army to rescind the current Soliatation and directing that any future

sdliatation must goecify that the private entity providing dectricity and naturd gas didribution sarvicesto

The PSC and BG&.E contend in their reply briefs that they do not seek sole source
negotiations for BG& E. PSC Reply at 3 (“ Contrary to Enron’s assertions, the Commission has never
even suggested that the federd government should be required to convey the system to the local utility
monopoly.”); BG&E Reply a 11 (“. . . BG& E does not demand a sole-source contract from the
Army. See Complaint a 31 (Prayer for Relief). More importantly, the proper application of Maryland
law and PSC authority, in accordance with Section 2688, does not require this result.”). The PSC and
BG&E argue that the Army can award the bid to a nonfranchised contractor and then the contractor
can begin the undeniably cumbersome process of obtaining a franchise. The GAO described that
process, as explained by BG&E, in the following manner: “[B]efore any other entity can perform the
utility privatization requirements for eectric and natural gas distribution services a Fort Meade, that
entity must firgt obtain an eectric franchise and right to operate from the Maryland sate legidature, as
well asrevison by the PSC of its order designating BG& E as the sole entity responsible for eectric
service in the Fort Meade area and obtain a gas franchise from Anne Arundel County, Maryland, and
the consent of loca authorities and the PSC to exercise the gas franchise.” GAO Decison at 4.

The plaintiffs disclaimers and arguments seem disingenuous. BG& E demanded in its protest to
the GAO that “[i]dedly, the Army should canced the Solicitation and pursue privatization of Fort
Meade' s dectric and natura gas systems with BG& E on asole-source basis.. . . . Inthe dternative,
the Army should amend the RFP to require offerors-- as a condition of igibility for contract award--
to prove that they possess eectric and natura gas service territory and franchise rights for the Fort
Meade area under Maryland law. . . . Practically speaking, no entity other than BG& E can be expected
to make such ashowing in the near future.” AR Tab 18 a 26 (BG&E Protest to GAO).
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Fort Meede is subject to the PSC' s regulatory jurisdiction.

Deendantsarguethat the Army has, asameatter of comity, agreed to requirethe private contractor
to bebound by sateandlocd hedlth, sefety and environmentd laws, induding utilitieslavsand regulations
However, the defendants deny that the PSC will have regulatory jurisdiction over the private entity thet
obtains the contract or otherwise have authority to enforce those date and locd dandards The Army
arguesthat it will enforce those dandards, and notesthet there are extensive provisonsin the Solicitation
requiring the contractor to enablethat enforcement. E.g., AR Tab 7 (Solidtation Section E, Ingpection and
Acceptance; Soliditation Section H.2, Contract Plans and Reports (induding: H.2.2 Performance
Compliance Plan, H.2.3 Operation and Maintenance (O& M) Plan, H.2.4 Qudity Sarvice Plan)).

Defendants further argue that the Army’'s interpreation of the rdevant privatization and
procurement law provisonsis reasonable and thet, in any event, because Fort Meadeisafederd endave,
under prinaplesof sovereignimmunity and federa preemption, thedectric digributioninfragtructureat Fort
Meadeisnot subject to the PSC' sregulaory jurisdiction and will not be subject to the PSC' sregulatory
juridiction even when it is privaized. Defendants seek to be dlowed to go forward with on-going
negatiations pursuiant to the Solicitation.

For the reesons explained below, | am persuaded that the Army acted reasonadly in reconailing
the manifest conflicts inherant in the Satutory and regulaory regime underlying the privaization initiative
mandated by Congress Put amply, thefederd government has absorbed ate law, induding utilitieslaw,
to supply the regulatory sandards necessary and gppropriate for the operation and maintenance of the
dectricity and naturd gas digribution sysems at Fort Meade; however, it has not agreed to the PSC's

exedse of jurigdiction for the enforcement of those dandards  Indtead, the federa government will
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continue to enforce those dandards even dter the sysemsaretranderred to private hands. Accordingly,
defendants summeary judgment motion shdll be granted and plaintiffs motion shall be denied.

A. Satutory Interpretation Issues

| congder fird BG& E and the PSC’ sargument thet it was not reesonablefor the Army to condlude
that the federd dautory scheme a issue does not mandate compliance with date utilities lav and
regulaions, induding franchise rights and PSC jurisdiction, in the acquistion of dectricity and ges
digributionsarvices | beginwith thisissue becausethefederd government, acting through the Army, could
agreetothe PSC’ sexeraseof regulatory jurisdiction over Fort Meade, and/or tolimititssolicitation of bids
to only those entities with date franchise rights  If it did thet, then the federd government would have
brought state law and jurisdiction upon itsdf. Were that the case, | would nat need to reech the issues
concaning the federd endave gatus of Fort Meade, sovereégn immunity and federal supremacy. After
careful congderation of thegatutesand regulationsat issue, | condudefor thereasonsbe ow thet the Army
reasonably conduded that the federd government did not cede regulaory jurisdiction over Fort Meede
to the PSC, nor did it intend to limit Army soliatation of bids for privaization of military utilities to only
those entities with date franchise rights

The Congressond mandate to privetize utilities envisons that the military base will ordinaily
continue to obtain its dectricity and naturd gas from or through the physcd plant it formerly owned, but
thet aprivate entity would be regponsible for operating, maintaining and updating it.*® Thus, the contract

of sde of utility sysems could include provisons for supplying or, as in the present case, didributing,

13The DRI’ s objective isto get the [Department of Defense] out of the business of owning,
managing, and operaing utility systems by privatizing them.” DRID No. 49.
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dectricty and naturd gasto the base. Indeed, the Solicitation provides for a 50 year contract, followed
by sole source negatiations to develop a“follow-on” contract.

The potentidly conflicting federa law can be summarized as follows. Pursuant to 10 U.SC. §
2688, it isdear that the sdle of the dectricity and neturd gasinfrastructures must be accomplished through
competitive procedures even, to acertan extert, if they conflict with date lawv and regulaions It isaso
clear that federd gatutory provisons and regulaions require thet the Army mud follow date lawv and
regulaions, induding utilities regulaions and franchise agreaments;, in its purchese of the commodity
eectricity. Pub.L. 100-202, 8 8093; 48 CF.R 88 41.201 (d) & (€). Plantiffs argue thet this necessarily
requires the PSC to exerdise jurisdiction over Fort Meade s dectricity didribution infragtructure, even if
stete law and the PSC's regulaory jurisdiction effectivdy give one provider (BG&E) a monaopaly.*®
(Apparently, plantiffs dam that because the Solictation pedifies that date Satutes and regulations
determine the gandards for the operation of the natura gas didribution system, the PSC would dso have
juridictionover Fort Meade snaturd gasdidribution systemonceit wasprivatdy owned.) Thedefendants
argue that whenthefederd government requiresits biddersto comply with gpplicable datelaw, the Army
itsdf will enforce compliance and it does not defer jurisdiiction to the PSC over the bidder it sdlectsfor the
operaion of Fort Meade sdectricity and naturd gas digtribution sysems.

Conveyance of Fort Meade sdectriaty and naturd gas didribution infrastructures must be done

competitivey. 10 U.S.C. § 2688.%° In soliditing and congdeing hids, the Army must act conagtently with

But see supran. 17.

29| note that 10 U.S.C. § 2688 was amended in October 2000, after this case was indtituted. In
itsorigina formulation, 10 U.S.C. 8§ 2688(b) provided, “[i]f more than one utility or entity . . . notifies
(continued...)
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date regulaory provisonsto the extent necessary to ensure that “dl interested regulated and unregulated
utilities companies and other interested entities recaive an opportunity to acquire and operate the utility
sygem.” Id. The Conference Committee Report for what became § 2688 pecifies thet the conveyance
Isto be done“regardiess of franchiserightsin the area of the inddlation concerned.” Enron Mot. Summ.
J, Att. 1 (citing Conf. Rep. 106-945 a 683-84). The Army issued aregulation to implement Section
2688 and governtheprivaization of utilities it oedifiesthat if theutility in question resdesinanareasarved
by afranchised utility, thet utility “ shall not be consdered the presumptive conveyee” but that othersshould
be dlowed to compete. DRID No. 49. However, the regulation goes on to specify that “where Sate lawv

and regulaory policy specificaly prohibits competition, a sole source negotiation may be pursued . .

20(...continued)
the Secretary concerned of an interest in a conveyance . . . the Secretary shal carry out the conveyance
through the use of comptitive procedures” AR Tab 14 a 1. In the October 2000 amendmentsto §
2688, Congress expresdy prohibited the gpplication of state public utility law from serving as abads
for curtailing competitive bidding for any of the Army’s privatization contracts. The amendment added
language specifying that: (1) the Secretary may now utilize non-competitive procedures only in
accordance with the Competition in Contracting Act, 10 U.S.C. § 2304 1 (c) through (f), and (2) the
Secretary must ensure that the procurement is conducted in a manner consistent with state law to the
extent necessary to ensure that “al interested regulated and unregulated utility companies and other
interested entities receive an opportunity to acquire and operate the utility system to be conveyed.”

The Conference Committee Report confirmed that the amendments were intended to ensure
that “dl interested regulated and unregulated entities have the opportunity to acquire and operate utility
systems on military ingtdlations regardless of franchiserightsin the areas of the indtdlation concerned.”
Enron Mot. for Summ. J,, Att. 1 (Conf. Rep. 106-945, 683-84).

While | am bound to review the Solicitation according to the law in effect & the time the Army
findized it and the GAO reviewed it, see I mpresa Construzioni Geom. Domenico Gar ufi v.
United States, 238 F.3d 1324, 1329 n. 2 (Fed.Cir. 2001), | note that the October 2000
amendments to § 2688 merely clarified Congress' intent, but effected no substantive change. | refer to
those amendments and their legidative history because they eucidate the law in effect at the relevant
time. (Ironically, the House of Representatives adopted an amendment which, had it been adopted by
the full Congress, would haverequired that this case be decided in favor of BG&E. See Trans. of
December 8, 2000, Hearing at 60-62. The amendment was discarded in conference.).
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provided thet the Military Department “must make an independent legdl finding thet the franchised or
regulated utility isthe only entity authorized to own and operate the utility sysem to be privatized.” DRID
No. 49 8§ 1V.% DRID No. 49 requires that a olicitation to privatize a utility syssem must spedify that the
conveyee will “ensure that the sysem complieswith dl goplicable legd and regulatory requirements’ if it
Isto continuein operation. Id. at 81V.C.

The heart of the conflict in this case concerns the provison rdaing to the Army’s purchese of
“dectricity sarvices” DRID No. 49 providesthat “[w]hile 10 U.S.C. [§] 2688 governsthe privatization of
the utility sysem, the acquigtion of utility sarvices even when apart of the privatization, isgoverned by 40
U.S.C.[§] 4812 and FAR Part 41.” Id. & § 11.D. Federd Acquisition Regulation Part 41 (“FAR Part 417)
requires the federd government to follow date lav and regulaions, induding utilities regulaions and
franchises, when purchasing dectricity services. 48 C.F.R. 88 41.201(d)& (€).2 Thexe reguldions

implement the Department of Defense Appropriations Act of 1988, Public Law 100-102 § 8093, which

IThis resort to noncompetitive bidding is clearly discretionary.

22Section 481 is not relevant to our case. It authorizes, inter alia, the Administrator to
exchange or transfer excess property, and to prescribe policies and methods of procurement.

248 C.F.R. § 41.201(d)(1) references its authorizing statute, Pub. L. 100-102 § 8093 as
providing that “none of the funds appropriated by that Act or any other Act . . . may be used for the
purchase of eectricity by the Government in any manner thet isincongstent with state law governing the
providing of dectric utility service, including ate utility commission rulings and dectric utility franchises
or service territories established pursuant to state statute, state regulation, or state-approved territorial
agreements.”

48 C.F.R. 8§ 41.201(e) states: “Prior to acquiring electric utility services on a competitive basis,
the contracting officer shal determine with the advice of legd counsd, by a market survey or any other
appropriate means, e.g., consultation with the state agency respongble for regulating public utilities, that
such competition would not be inconsgtent with state law governing the provision of dectric utility
savice, induding gate utility commission rulings and utility franchises or service territories established
pursuant to state Satute, state regulation, or state-gpproved territorial agreements.”
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providesthat “ none of thefundsgppropriated . . . may beusad by [the Government] to purchasedectricity
iInamanner incondstent with Satelaw governing theprovison of dectric utility sarvice, induding Sate utility
commisson rulings and dectric utility franchises or service territories established pursuant to Sate Satute,
daeregulaion, or date-goproved taritoria agreements.”

Pantiffs argue that 8§ 8093 gpplies both to the government’s purchase of the commodity of
dectriaty and to the purchase of dectriaty didribution services, because the commodity and the
digtribution services were dways bundled at the time Congress enacted § 8093. Accordingly, the theory
goes, § 8093 requires the Army to conduct sole source negatiations with BG& E for dectric digtribution
savices.

Defendants argue that 8 8093, by itsexpressterms, gppliesonly to the purchase of the commodity
of “dedtriaty,” notwithstanding theimplementing regulaion’ sreferenceto “dectric utility services” which,
admittedly, could be read to include “didribution services” 48 C.F.R.§ 41.201(e); see supra n. 3.
According to the defendants, 8§ 8093 does not gpply to dectric didribution services.

Defendants rely onthelegidative history of 8 8093 to support thar view thét itsreach waslimited
and its purpose dear. The providon is intended “to protect remaining cusomers of utility sysems from
having to pay the higher rates by reason of alossof anexiding cusomer.” West River Electric Assoc.
Inc. v. Black HillsPower & Light Co., 719F. Supp. 1489, 1499 (D.S.D. 1989))(citing S. Rep. No.
235, 100" Cong., 1% Sess. 70 (1987)), aff’d, 918 F.2d 713, 717 (8"Cir. 1990). Asthe Eighth Circuit
has recognized, 8 8093 was therefore intended to protect the public from higher rates. See West River
Electric Assoc. Inc., 918 F.2d a 717. In the case & bar, the Solicitation does not thregten to inflict

higher rateson the public because nathing in therecord suggeststhat Fort Meadewill not continueto obtain
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dectridty on the samebads asit hasin the past. Changing ownership of the didribution sysem from the
federd government to aprivate entity will not cause abandonment of an existing supplier.

Enron argues persuasively that Congress' subsequent enactment of 10 U.S.C. § 2688 ds0
undeminesplaintiffs expansvereading of § 8093. Section 2688 requires competition for the privatization
of utility disribution sysems on military inddlaions Section 8093, according to plantiffs, prohibits such
compeition. When faced with potentidly conflicting Satutes, settled rules of satutory congtruction teech
that the proper courseistointerpret them harmonioudy to diminateany conflict. Radzanower v. Touche
Ross & Co., 426 U.S. 148, 155 (1976). In other words, Congress requirement of a competitive bid
process, in § 2688 compesanarow reeding of 8 8093 and itsimplementing regulaion, FAR Pat 41, a
reeding conddent with 8 2688's mandate for competitive procedures. Otherwisg, if the Satutes are
condrued expangvedy S0 asto foder aconflict, the subsequently enacted and more pedific authorization
datute § 2688, dearly supercedesthe prior gppropriation measure. See United States v. Mitchell, 39
F.3d 465, 472 (4™Cir. 1994)(when two lawstouching on the same subject haveirrecondilabledifferences,
the later-enacted or more specific Satute takes precedence), cert.denied, 515U.S. 1142 (1995). Either
way, 8 8093 cannot be condrued to prohibit competitive procurement of dectricity didribution services
in the Solicitation.

Moreover, to reed DRID No. 49 to goply FAR Pat 41 to procurement of dectric utility
digributionsarviceswould make DRID No. 49 and Section 2688 contradictory, illogica and unworkable.
The plantiffs reeding of DRID No. 49 would require thet dl bidders be dlowed to compete, whether or
not franchised under Sate law, to provide digribution services, but then, if a nonfranchised bidder were

successful, it would have to begin the process of securing a franchise, and it would not be assured of
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obtaining it. Therefore, the result here could be that the winning bidder would acquire Fort Meade's
infrastructure for digtributing dectricity, but not be able to use it, and Fort Meade would be left without
eectric power.

As can be seen, therefore, it was reasonable for the Army to read DRID No. 49 and § 2688 to
require competition in the conveyance of the dectric and naturd gas utility sysems regardless of date
franchise rights, and to continue the requirement of FAR Part 41 that the acquistion of the commodity
dectridty, but not dectricity didribution sarvices, comply with date utility lawv and franchise grants
Accordingly, | ampersuaded thet, asametter of Satutory interpretation, the Army’ scondruction of these
federd gatutes and regulationsis ressonable and | Shdl defer to the Army’ s determination.

B. Condtitutional 1s3ues

Both plantiffs and defendants have fdl-back postions They have undertaken to tease from the
Condiitution prindples and doctrines thet might trump any adverse determingtion | might makeinrdiance
upon ettled rules of satutory condruction and/or the leve of deference dlowed in my review of the
underlying adminigrative determingtions. In the interet of acomplete record, | shall proceed to congder
those questions®

1. The Endave Clause

24| am cognizant of the well-rooted principle that federa courts have an obligation to avoid the
adjudication of condtitutional questions that are unnecessary to the decison. County Court of Ulster
County v. Allen, 442 U.S. 140, 154 (1979). Here, the congtitutional issues are arguably independent
questions unnecessary to the resolution of this case, and, aswell, the plaintiffs respective standing to
chalenge Fort Meade s status under the Enclave Clause is problematic. Neverthel ess, the congtitutiona
issues are sufficiently bound up with the issue of the reasonableness vel non of the Army’s statutory
interpretation in deciding the manner in which to issue the Solicitation, by providing important
background considerations informing the exercise of discretion, that the parties have understandably
presented the condtitutiona issues fully. Thus, | think it appropriate to resolve them.
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Haintiffs contend that because Fort Meade is now an “adminidrative center” and no longer a
military training fadlity, it has ceasad to be afederd endave. They assart further that because the State of
Maryland ceded jurisdiction to the federd government for the express purpose of establishing a military
traning fadility, when it ceased to be usad for that purpose in 1988, jurisdiction reverted to the Sate.
Haniffs argue, therefore, that Fort Meade is subject to the PSC's regulaory jurisdiction. | agree with
defendants, however, that Maryland did not narrowly redtrict the conveyance of land to the federd
govanmat for “military traning.” The plantiffs have scant support for their contention thet Maryland
restricted its grant of jurisdiction for “military training” only. As explained beow, | condude thet Fort
Meadeisafedera endaveand that the operation of itsdectricity and naturd gasdidribution infrastructures
Isnot subject to the PSC' sjurisdiction.

The Endave Clause, Artide |, Section 8, Clause 17, of the United States Condlitution provides:

Congress shdl have power to exerdse exdusve legiddivejurisdiction. . . over dl places

purchased by the consant of the Legidature of the Satein which the same shdl be, for the

erection of forts, magazines, arsends, dock-yards, and other needful buildings.
Authority to cede Fort Meade to the federad government was enacted in 1906 pursuant to Chepter 743
of the 1906 Laws of Maryland, AR Tab 16, which provided, in pertinent part:

1. Beit enacted by the Generd Assembly of Maryland, That the consant of the State of

Maryland is hereby given in accordance with [the Endave Clausg] . . . by purchase,

condemnation of atherwise of any land in this State required for Stesfor custom houses,

courthouses, pog offices, arsends or other public buildings whetever, or for any other
purposes of the government.

2. That exdudvejurisdiction in and over any land 0 acquired by the United States shdll

be and the same is hereby ceded to the United States for al purposes except the service

upon such gtes of dl avil and crimind process of the courts of this Sate, but the

jurisdiction S0 ceded shdl continue no longer than the United Statesshall own such lands.

3. Thejurigdiction shdl not vest until the United States shall have acouired thetitieto sad
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lands by purchase, condemnation otherwise; and S0 long asthe said lands shdl remainthe

property of the United States when acquired as aforesaid, and no longer, the same shll

be and continue exempt and exonerated from al State, county and municpa taxation,

assessment, or other charges which may belevied or imposed under the authority of this

Stete.

Pursuant to that satute, Fort Meade was established in 1917 on 7,470.48 acres thet the federd
govenment had acquired fromvarious private partiesby condemnation, purchases, and leaseswith options
to purchase. Fort Meade began as atraining center for troopsfightingin World War 1. In 1943, 6,161.19
acres were added to the ingalaion pursuant to a letter from the Secretary of War assarting exdusive
juridiction for “military and certain other purposes” AR Tab 16. Over the years, subgtantia parcdls of
land have been ceded back to the state and afew smdl parceshave been added. Moreover, thefederd
government has retroceded its exdusive control over gpproximeately 600 to 700 acres of the inddlation
(e.g., itshighways) and now shares concurrent juridictionwith the dateinthoseareas. Accordingtothe
Army, more than 4,800 acres & Fort Meade remain under exdusive federd jurisdiction.

Enron points out thet until this case, no Sate agency had chdlenged the federd government’s
exdusvejurigdiction a Fort Meade. Indeed, 21971 opinion of the Maryland Attorney Generd advisd
gate and locd law enforcement offica sthat they have no authority on Fort Meede, evento addresscrimes
committed by non-military personnd, and that if they enter Fort Meede, they do s as private dtizens
without police powers or immunities 56 Op. Md. Att'y Gen. 347, 351 (1971). The United States
Attorney prosecutes dl offenses committed by avilians a Fort Meede.

Haintiffs quote Fort Leavenworth R. Co. v. Lowe, 114 U.S. 525 (1885), for the propodtion

that military fadlitiesarefreefrom datejurisdiction that would impair their effective use, but when* not used

as such ingrumentdlities, the legidative power of the State over the places acquired will be as full and
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complete as over any other placeswithin her limits” 1d. at 539. To be sure, acesson by the Sateto the
federd govenment “is necessaxily temporary, to be exercised only S0 long as the places continue to be
used for the public purposesfor which the property was acquired or reserved from sde. When they cease
to be thus usad, the juridiction reverts to the date” 1d. a 542. However, as the Supreme Court has
explained, cesson of jurisdiction will not revert to the Sate merdy because some parts of aparcd areno
longer used in the manner the dateintended. Humble Pipe Line Co. v. Waggonner, 376 U.S. 369,
372-73 (1964). Indeed, the Court has sated, “[flhe Clause [ig] broadly construed . . . [to indlude] any
legitimate government purpose beyond thoseitemized. . . .” Kleppe v. New Mexico, 426 U.S. 529, 542
n.11 (1976), citing Collinsv. Yosemite Park Co., 304 U.S. 518, 528-30 (1938).

Hantffsadso dteWater Isle Hotel & Beach Club Ltd. v. Kon Tiki &. Thomas, Inc., 795
F.2d 325 (3d Cir. 1986), as an example of the gpplication of anadogous principlesto require the result they
seek here? The United States had condemned theidand in 1944 for the purpose of building afort, which
was never built. In 1952, the Army tranderred control of the idand to the Department of the Interior,
which subsequently leased the property to a private entity. The lessee built a beach resort. The owner of
the beach resort sought exemption from the Virgin Idand’s Open Shordines Act but the Third Circuit
reasoned that dthough the federd government acquired the idand for awartime defense purpose, “when
that project wasabandoned thegovernmentd interest changed frommilitary to proprietary.” 1d. at 328-29.
It held that the Virgin Idands could exercise concurrent jurisdiction so long as its enactments do not

contravene federd laws gpplicable to the Virgin Idands 1d.

ZThisis a generous way to explain plaintiffs rdliance on this case sinceit did not involve the
Enclave Clause because it concerned property located in afedera territory not subject to Art. I, 8 8,
c.17.
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In United States v. Johnson, 994 F.2d 980 (2d Cir. 1993), cert. denied, 510 U.S. 959
(1993), the Second Circuit eaborated onthereverson principle, sating thet “ someevolution [of thefederd
entity’s need] might exceed the conditions of agrant of land S0 severdy as to termingte the cesson and
cause areversonof juridiction....“ 1d. & 986. The Johnson court found, however, thet even though
the Navy wasno longer conducting shipbuilding and repair a the Brooklyn Navy Y ard, becausethe Navy
wasdill usng theproperty in questionfor nava operations, noreverson had occurred. “TheNavy’ sneeds
change, and jurisdiction ceded to the United States should not revert to the Sate merdly because the
function of ceded property evolvesover time” |d.

Inthiscase, the“public purpose’ for the cesson of Sate jurisdiction was not redtricted to “military
traning.” Moreover, while Fort Meade closed its maneuver training aress and firing range in 1988, it
continues to operate as an integrated Army base with public and private fadlities sarving the military and
the federd government.?® Fort Meade remainsasignificant military ingdlaion, and itstenants are military,
non-gppropriated fundsingrumentaity supportsfor military personnd, or federd agendes(modly defense
related, eg., the Nationd Security Agency).

Indeed, theMaryland Generd Assembly acknowledged thet Fort Meederemainsafederd endave
i its 1999 cessation of additiond exdusgive jurisdiction to the federa government over a 265 acre parcd

of land adjoining Fort Meade. Unlike prior cessation laws, however, this satute spedificaly reserved the

Public schools have existed on Fort Meade since at least 1951. The National Security
Agency has been located there for decades, as well as the Department of the Treasury and the
Environmental Protection Agency. There are dso other tenants which are common on military bases
including a bank, the Red Cross, and a post office. See 10 U.S.C. 88 2546, 2602, 2667, 2670, and
39 U.S.C. 88 406, 411. A Burger King® restaurant on the base is operated by the Army-Air Force
Exchange Service, a non-gppropriated funds instrumentality.
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Sa€'s right to “enforce and ensure compliance with dl gpplicable environmental and Public Service
Commissonlawsand regulations’ onthat 265 acreparcd. Md. Code Ann., . Gov't. § 14-102(d)(3)(i).
Accordingly, | condude that Fort Meedeis afederd endave®
2. Soverdign Immunity
Deendants argue that even if Fort Meade were not afederd endave, soveragn immunity isaber
to the exerdse of jurigdiction by the PSC. Federd immunity doctrine prevents dates from ordering the

federd government to fallow gate law. E.g., McCulloch v. Maryland, 4 Whest. 316, 396 (1819)(“If

2'Plaintiffs also argue that because Fort Meade was not established until 1917, and the PSC
was founded in 1910, PSC jurisdiction and State utility law continued to apply, and continue to dete,
within the Fort Meade federd enclave. Plaintiffs argue that sate laws in existence when Fort Meade
was established and which are not inconsistent with applicable federd statutes, were assmilated as
federd law within the enclave. See United States v. State Tax Comm’ n of Mississippi, 412
U.S. 363, 369 n.12 (1973)(*‘ The Condtitution. . . haslong been interpreted so asto permit the
continuance until abrogated of those rules exigting at the time of the surrender of sovereignty which
govern the rights of the occupants of the territory transferred. This assures that no area however small
will be left without adeveloped legd system for privaterights.””)(quoting Stewart & Co. v.
Sadrakula, 309 U.S. 94, 99-100 (1940)).

Fantiffsate Paul v. United States, 371 U.S. 245, 269-70 (1963), for the proposition that
this means that in the abosence of overriding or conflicting federd legidation, the assmilated date laws
and regulatory scheme continue in effect today. BG& E misinterprets Paul. While Paul rather
anomaoudy held that milk price controlsin effect a the time that land was acquired by the federa
government in Cdiforniawould gpply to certain milk sdles within the new federd enclave, it did not hold
that the State of Cdifornia had jurisdiction to enforce those controls. Rather, assimilated law becomes
federa law subject to federd jurisdiction. I1d.; accord Stewart, 309 U.S. at 102 (pre-cessation state
occupationd safety standards for building construction applied in enclaves because they protected
residents, but the adminigtrative gpparatus of state labor law “must necessarily be inappropriate. Some
sections authorize quasi-judicia proceedings or adminigtrative action and may well have no vdidity in
thefederd area. . . . It isnot aquestion here of the exercise of state adminigtrative authority in federa
territory.”); Stokes v. Adair, 265 F.2d 662, 664 (4™ Cir. 1959)(assimilated state laws lose their
character aslaws of the state and become federal laws), cert. denied, 361 U.S. 816 (1959). Thus,
because the Army has voluntarily included compliance with Sate hedth, safety, environment and utility
law within the Solicitation, | do not need to decide whether those state laws were assmilated when Fort
Meade became an enclave. It isclear that even if they were assmilated, the state did not retain
jurisdiction to enforce ate law within the enclave.
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Congress has power to do a particular act, no Sae can impede, retard or burden it. Can there be a
gronger ground, to infer a cessation of date jurisdiction?’). Accordingly, unless the federd government
itsdlf enacted laws recognizing the PSC' s jurisdiction over Fort Meade, which, as explained above, it did
nat, | have no warrant to compd thefederd government to recognize the PSC' sjurisdiction or to contract
with a Sate-created monopoly.

States may not “regulad] the United States directly or discriminate]] agang the Federd
Govenmeantt.” North Dakota v. United States, 495 U.S. 423, 435 (1990). Theprinciple disinguishes
between indirect regulation of federd affars such as neutrd taxation or regulation imposed on a supplier
that indirectly but nomindly raises federd cods, which is parmisshble, and “direct interference with the
Federd Government,” whichisnat. 1d. (date could require importers of liquor a amilitary ingdlation to
comply with certain labding and sales reporting requirements imposad on dl importers of liquor into the
date, even though some indirect increased cods were passed on to the federd government); but see
United Statesv. New Mexico, 455 U.S. 720, 735 n.11 (1982)(date |aws such astaxes on contractors
“are conditutiondly invalid if they . . . subdtantidly interfere with [federd] activities™).

The Supreme Court and the Fourth Circuit have repeatedly hed that federd immunity doctrine
prohibits date law from dtering federd criteria for contracting or to exerdise a “veto” power over the
sdection of federd contrectors. E.g., Sperry v. Florida, 373 U.S. 379, 385 (1963); Public Util.
Comm’'n of Cal. v. United States, 355 U.S. 534, 544 (1958) (immunity doctrine violated by Sate
regulions requiring common cariers to receive date goprova before offering free or reduced rate
trangportationtothe United States); Leslie Miller, Inc. v. Arkansas, 352U.S. 187, 190 (1956)(private

building contractors employed by the federd government immune from neutral Sate regulaion requiring
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contractors to obtain a date license because that requirement would give the Sate “a virtua power of
review over thefederd determination of ‘responghility’”); United States v. Virginia, 139 F.3d 984,
989-90 (4"Cir. 1998)(gtate could not reguire contractorsfor FBI’ sbackground investigation programto
obtain ate licenses for investigators as required by date law).

Thus, even if the Army chooses to goply Sate Sandards to determine who is a “responsble”’
bidder, the gate cannot second guess the federd judgment by seeking to enforce its own law requiring a
datelicensg, franchise or amilar regulatory goprovd. See Leslie Miller, 352 U.S. a 190 (even though
federd criteriafor responsble bidder and Sate licenang law criteriawere amilar, “[gubjecting a federd
contractor to the Arkansas contractor license requirementswould givethe State slicenang board avirtud
power of review over the federd determination of ‘responghility’ and would thus frudrate the expressed
federd palicy of sHecting thelowest posshblebidder.”); United Satesv. Virginia, 139 F.3d at 989-90
(state could not subdtitute its competency judgment for the FBI'S); accord Citizens & Landowners
Against the Miles City/New Underwood Powerlinev. Dep’t of Energy, 683 F.2d 1171, 1179-
82 (8th Cir. 1982)(federd datute requiring compliance with sate sandards for public hedth and sfety,
environmeantd protection and Sting of power lines does not entitle the date to require the federd
govanmean to obtain agate permit); Columbia Basin Land Protection Ass' nv. Schlesinger, 643
F.2d 585, 605 (9" Cir. 1981)(“The datute refers to standards, it does not mention procedures”).
Conseguently, the Army mugt be left to determine who, among the bidders desiring to purchese the
dectricity and naturd gasdidribution sysemsat Fort Meade, isthemost advantageousrespongble bidder.
The PSC has no authority to review that determination by requiring the successful bidder to secure date

franchierights
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3. Preemption

Hndly, defendants argue, thefederd law which mandates competition in procurement, 10U.S.C.
82688, preemptsstate public utility lawsthat preclude competition. Asdiscussed above, § 2688 expresdly
mandates that privatization isto be carried out by competitive bidding without regard to utility franchise
rights Spedificaly, say defendants, date public utility laws which redtrict the provison of dectriaty
digribution sarvices to companies holding franchises are preempted because they conflict with both the
requirements for competition st forth in 8 2688, and the generd law requiring competition for dl federa
contracting. 10 U.S.C.8 2305(b)(4)(C).? | find the defendants arguments persuiasive,

Enron dites numerous regulaions eaborating the requirement of competition. See Enron Mat.
umm J. pp. 25-26. But as the Eighth Circuit has observed, “[guffice it to say thet federd procurement
law is spedificaly designed to ensure active competition so thet the United States miay receive the most
advantageous contract.” West River Electric Light Assn., Inc., 918 F.2d a 717(quotationsomitted).
The genegrd ruleisthe promoation of full and open competition in liciting offersand avarding government
contracts. Id.

State law is preempted when it actudly conflicts with federd law, is generdly inconggent with
federd law, or posesan obdadleto thefull redization of Congressond objectives. See Louisiana Pub.
Serv. Comm'n v. FCC, 476 U.S. 355, 368-69 (1986). Clearly, were the Army to honor BG&E's

franchise rights by resorting to sole source negatiations againd its desire to do o, the Army would ad in

28Section 2305 provides as follows in pertinent part:
“[T[he head of [afederal] agency shall awvard a contract with reasonable promptness to
the responsible source whose proposal is most advantageous to the United States,
consdering only cost or price and the other factorsincluded in the solicitation.”

10 U.S.C. § 2305(b)(4)(C).
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the frudration of the federd mandate for competition. Likewise, if the Army were to dlow competitive
bidding to proceed, only later to dlow the Sate a veto power over the firm thet prevailsin that process,
by requiring the successful bidder to abtain franchiserights after obtaining the bid, it would potentidly mire
its procurement proceedings in dae regulatory processes and thereby frudrate the federd am of
determining for itsdf the “most advantageous bidder.” 10 U.S.C.8 2305(b)(4)(C). Accordingly, because
date public utility franchiselaw directly conflictswith federd law governing privetization of dectric utilities
it ispreempted. See United Statesv. Virginia, 139 F.3d at 987-88.
VI.  CONCLUSION

For the foregoing reasons, | shdl grant the defendants mations for summary judgment, deny the

moations of BG& E and the PSC, and decdlare the Solicitation proper. A separate order follows.

Fled: March 12, 2001

ANDRE M. DAVIS
United States Didrict Judge
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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BALTIMORE GASAND ELECTRIC
COMPANY, :
Rantff
ad
MARYLAND PUBLIC SERVICE
COMMISSION and MARYLAND
OFFICE OF PEOPLE' S COUNSEL,
Pantiff-Intervenors :

V.

UNITED STATESOF AMERICA ad
LOUIS CALDERA, SECRETARY OF

CIVIL NO. AMD 00-2599

THE ARMY, :
Defendants
ad
ENRON FEDERAL SOLUTIONS,
INC.,
Defendant-Intervenor :
ORDER and JUDGMENT

For the reasons dated in the accompanying Memorandum, it isthis 12th day of March, 2001, by

the United States Didrict Court for the Didrict of Maryland, ORDERED

(1) Tha defendants mations for summary judgment are GRANTED; ad it is further

ORDERED

(2  Thaplantffs motionsfor summary judgment, mationfor prdiminary injunctionand motion

to supplement the record are DENIED and the Maryland Office of Peopleé s Counsd isDISMISSED AS

A PARTY TO THISACTION; and it isfurther ORDERED



(3)  Tha the United States mation to drikeis DENIED; and it is further ORDERED

(4  That the United Sates motion to sed isGRANTED BY SEPARATE
ORDER; ad it isfurther ORDERED, ADJUDGED AND DECREED

5) Tha THE SECRETARY OF THE ARMY’'S IMPLEMENTATION OF THE
PRIVATIZATION INITIATIVE THROUGH THE SOLICITATION WHICH ISTHE SUBJECT OF
THESE PROCEEDINGSIS IN ACCORDANCE WITH LAW,; and it isfurther ORDERED

(6)  Tha theClek shdl CLOSE THIS CASE and TRANSMIT acopy of thisOrder and the

foregoing Memorandum to counsd of record.

ANDRE M. DAVIS
United States Didrict Judge



